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Good evening Councillors, staff, ladies and gentlemen, we wish to acknowledge the traditional custodians of 
the land we are meeting on, the Yued people.  We would like to pay respect to the Elders of the Nyoongar 
nation, past and present, who have walked and cared for the land, we acknowledge and respect their 
continuing culture, and the contributions made to this region. 

1. DECLARATION OF OPENING OF MEETING / ANNOUNCEMENTS OF VISITORS 

Cr Gibson declared the meeting open at 6.00pm 

2. RECORD OF ATTENDANCE / APOLOGIES / APPROVED LEAVE OF ABSENCE 

2.1 Attendance 

The following members were in attendance: 
Cr Don Gibson Presiding Member 
Cr Peter Osborn 
Cr John Curtis 
Cr Carmel Ross 
Cr John Davis 
Cr Mary Angus 
Cr Kylie Hughes 
 
The following staff were in attendance: 
Matthew Gilfellon Chief Executive Officer 
Peter Stuart Executive Manager Development Services 
Jake Whistler Principal Planning Officer 
Melinda Prinsloo Executive Manager Corporate Services 
Jim Garrett Executive Manager Technical Services 
Natasha Mossman EA to the CEO/Council Support 
 
Members of the 
general public:  12 
 
Media: 0 

2.2 Apologies 

Nil 

2.3 Approved leave of absence 

Nil 
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3. DISCLOSURE OF INTEREST 

Nil 

4. PUBLIC QUESTION TIME 

Questions asked during the meeting 

4.1 Michelle Walker, Lower Chittering 

Question 1: This NBN application has been assessed and rejected by the Shire, why are we 
reverting back to the decision from 2017 if it is a new application?  This is a totally 
different application and specifications from the tower.    

Answer 1: Cr Gibson responded that it’s a good question, a precedence has been set but that 
doesn’t mean that this Council has got to follow what a previous Council has done.   

 
Question 2: Exactly.  You voted against it and our policy is if this is a new application, then it 

should be rejected; end of. 

Answer 2: Cr Gibson advised that Council has much more information now than we did back 
then. 

 
Question 3: The EME report is from 2003 that is in the 2017 application, which in 2017 that 

was 14 years out-of-date.  Now, in 2020, it is 17 years out-of-date.  Have we got 
an up-to-date reading? 

Answer 3: Cr Gibson responded that he didn’t think so. 

This should have been submitted with their new application. 
 

Question 4: Has the Shire taken into consideration to the planning controls for the 
surrounding area?  Have you assessed the application accounting for the best 
interest of the surrounding property, i.e. to protect the amenity and rural 
character of our area?  There is going to be a 45 meter steel tower stuck in the 
area, and this is not in-keeping with the surrounding landscape; with our beautiful 
trees, shrubs, and we are expected to look out in accordance with your 
regulations.  Have you also checked the adjoining block which is a native 
conservation area; has this been assessed, given that it is listed in the Shire of 
Chittering Biodiversity Strategy and is a bush forever nature reserve?   

Answer 4: Cr Gibson advised that Cr John Davis has looked right into that and he might be able 
to answer. 

Cr Davis responded that that area is also known as Harris Reserve Biodiversity, but 
then there is nothing to actually stop a monopole tower going up there, because 
there is a little section there which is open type space and in keeping with that 
reserve biodiversity section it is possible that the tower could go there.  From what 
he understands at the moment, nbn is not even discussing with anybody.   
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Question 5: Residents do not want it in a ‘residential’ area, and that is still classed in a 
residential area.   

Answer 5: Cr Davis responded that it isn’t a residential area. 
 
Question 6: It is now a substantially materially different tower from 2017 application, because 

it is now put up as 17 antennas, not 10 as previously stated in the 2017 
application.  On the 2020 application they are now looking at 17, which is going 
to be virtually doubled what they asked for.  In 2017 it was objected to this along 
with a number of others, but when questioned to Council in 2017, they couldn’t 
find my letter.  So, we met with Council and were told that we couldn’t appeal, 
so why can nbn appeal? 

Answer 6: Cr Gibson responded that it was a good question and directed the question to the 
CEO to respond. 

Mr Gilfellon advised that nbn as the ‘applicant’ has the right to appeal to SAT, 
because they put an application into the Shire, which is meant to be assessed within 
the planning framework that the State Government has.  The State Administrative 
Tribunal is there for people who have put applications in and they are not happy 
with the outcome, they can have that decision tried by a different body, which is set 
up to specifically deal with administrative decisions.   

 
Question 7: When myself and a colleague came to check with the Council, and had a meeting 

with certain Councillors at that time, we were told that we couldn’t appeal and it 
was going to be passed come what may.  That is what I got told by Council, and it 
was going to be built whatever. 

Answer 7: Mr Gilfellon responded that he couldn’t comment on the second part of the 
statement, but on the first part believed that is correct, you would not have the right 
of appeal; it is only with the applicant because they are the ones to have a decision 
made by Council.   

Cr Hughes advised that she had a look on the SAT site today and that you can put in 
as an individual. 

 
Question 8: Going back to 2017, the whole process took two months; we got letters in 

February and by April it was passed.  To me that was far too quick, they wanted 
that nbn tower there and then.  Can I also ask, how long did SAT take from 28 
days, was it over 28 days or was it less than 28 days to appeal?  My understanding 
is that you only have 28 days to appeal, so why have they been given extra time 
to appeal? 

Answer 8: Mr Gilfellon responded that it is up to SAT to decide and there has been cases where 
more than 28 days were allowed. 

 
Question 9: So why is normal legislation say appealing process 28 days? 

Answer 9: Mr Gilfellon responded that this would be a question for SAT. 

Cr Davis responded to Ms Walker, that there are two Councillors here that voted in 
2017, maybe they can explain why you couldn’t appeal. 

Cr Gibson responded that he wasn’t sure what the process was and that he had been 
to SAT a couple of times.  The law isn’t fair, never has been, and it just depends who 
you have got on the bench what the outcome is.   
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Question 10: Are there any rules or regulations then to how far the tower has to be from 
resident’s area, or conservation area?  

Answer 10: Cr Gibson responded that he didn’t believe that there was any legislation there; but 
he intended to put up a motion tonight to have a Council policy against these 
towers, and that it should have been done years ago of course.  If there is a policy 
at least Council have something to hang our hat on at SAT.  The other thing is the 
amenity and the environmental impact because he thinks that it is pretty valid.   

[Inaudible comment from the public] 

Cr Gibson responded that there should be something to protect people. 

4.2 Marian Bates, Lower Chittering 

Question 1: I know that you can’t account anything to this on health, but I would just like to 
know if the Shire has a health and safety policy that covers all the residents, as 
surely this is something to be taken into consideration.  As far as the amount of 
time allowed to respond to things, it seems that there is one rule for the powers 
that be, and one rule for us.  When we came up before and spoke to Council, we 
obviously don’t matter – that is how we feel.  I would just like to ask, has the 
Council actually contacted the following people or organisations for their 
opinions and support into the nbn vs the Shire of Chittering regarding the 
planning of the tower location: WALGA for their input and legal opinions; Federal 
Member for Pearce, Christian Porter; Federal Minister for Communication, Paul 
Fletcher MP.   

Answer 1: Cr Gibson responded that there is much more that Council can do here, and perhaps 
Council needs to seek an adjournment of this SAT hearing so that we can get a lot 
more information. 

Cr Davis advised Ms Bates that he didn’t know if Council had approached WALGA, 
but he personally has contacted Christian Porter’s office, and has also contacted the 
Minister for Communications office.  Cr Davis had received a reply [today] from 
Christian Porter’s office, telling him that his email has been passed from one cabinet 
minister to another cabinet minister.   

Cr Gibson thanked Cr Davis and acknowledged his diligence to get to the bottom of 
this, and that Council can do a lot more.   

5. PRESENTATIONS / PETITIONS / DEPUTATIONS 

5.1 Petitions 

Nil 

5.2 Presentations 

Nil 
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5.3 Deputations 

Nil 

6. PURPOSE OF MEETING 

6.1 Consideration of Arguments for SAT DR 109/2020: NBN Co Ltd v Shire of Chittering 

Applicant Shire of Chittering 
File ref A4070; P008/20 
Author Executive Manager Development Services 
Authorising Officer Chief Executive Officer 
Disclosure of interest Neither the Author nor Authorising Officer have any Impartiality, Financial 

or Proximity Interests that requires disclosure  
Voting requirements Simple Majority  
Attachments Nil 
 
Executive Summary  
Council is requested to consider its position and legal defence in the matter of SAT DR 109/2020: NBN Co Ltd 
v Shire of Chittering.  As described in the officer’s report to Council in the late item for June’s OCM, Council 
would be aware the decision to refuse to grant development approval for the NBN monopole tower on Lot 
191 Hereford Way, Lower Chittering has been appealed to the State Administrative Tribunal.  This report 
follows the verbal and written briefings to Council.  In permitting the engagement, as Council has been 
provided with expert advice on its standing with regard to a legal defence.   The advice effectively suggests 
Council has almost zero grounds to defend the decision, since health matters associated with radiation are 
not capable of defence in WA planning law, and that there has been no material changes to the planning 
framework since the original approval by Council in April 2017.  This report outlines suggested options for 
Council to pursue its original reasons, and how to proceed with the appeal.  
 
 
Background 
Council at its Ordinary Meeting of April 2020 resolved to refuse to permit development approval for a 
telecommunications (NBN) wireless monopole at Lot 191 Hereford Way, Lower Chittering.  NBN Co. as the 
applicant has exercised its rights and lodged an appeal over the decision to the WA State Administrative 
Tribunal (SAT).   
 
Prior to the directions hearing on Friday 12 June, NBN Co.’s solicitors submitted an interim application, which 
effectively request SAT to determine the application without going to hearing on the basis that the 
determination is “manifestly hopeless” in respect of a defence.   
  
The SAT Member directing the matter respected Council’s perspective and the community’s angst against 
such matters relating to health concerns.  However, was very quick to point out that neither community angst, 
nor health concerns relating to Electromagnetic Emissions (EME) are matters in planning law.     
 
The SAT Member advised that the Shire will require an independent expert to help formulate reasons 
sufficient to be arguable in a court of law.   
 
Accordingly, and following Council’s resolution at Item 13.1 of the June Ordinary Council Meeting, an 
independent planning expert was engaged to provide Council with potential arguments in planning law.  
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Council learned upon the verbal briefing that its chances were next to nil.  When the idea of relocating the 
tower to a rural property was raised, the idea was initially entertained.  While the argument is unlikely to 
provide a basis for upholding Council’s original decision, it may stave off being awarded costs (that is, paying 
court costs and the applicant’s costs).  This argument was presented to SAT, however it appeared that the 
argument was not going to be sufficient and as a result, the Senior Member deferred the matter for the Shire 
to seek legal advice.   
 
At the Ordinary Council Meeting in June, Council resolved to pursue qualified feedback on health impacts 
associated with telecommunications towers.  It represents an alternative avenue to potentially upholding 
concerns relative to health concerns, rather than pursing it through a planning system that has time and again 
rejected these arguments.  Accordingly, Council must now consider its options relative to the expert planning 
and legal advice put before it.   
 
 
Consultation/Communication Implications 
Local 
Not applicable 
 
State 
Not applicable 
 
 
Legislative Implications 
State 
The State Administrative Tribunal Act 2004 provides the Tribunal with powers to make orders (such as 
mediation) and determine applications; or refer an application back to the responsible authority to make a 
decision.  The Act also provides the Tribunal with the power to award costs where a party is considered to 
act in a contemptuous manner.   
 
Local 
Nil 
 
 
Policy Implications 
State 
Nil 
 
Local 
Nil 
 
 
Financial Implications  
It should be noted that if Council accepts the interim application – which effectively requests the SAT to 
determine the application on current facts without going to hearing – it is unlikely there would be any 
financial implications.  
 
Should Council resolve to defend its decision, it is likely Council would be accountable for full costs of a SAT 
hearing.  That includes the costs of NBN’s solicitors, expert witnesses and court costs, and this indication 
could be between approximately $15,000-$100,000.  At two separate direction hearings at SAT, from the 
expert planning professional, and from Council’s solicitors, Council has been warned heavily that court costs 
are likely should this matter be pursued at SAT. 
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Council should also allow additional expenses for an expert in Western Australian planning law to argue this 
matter. 
 
 
Strategic Implications 
Nil 
 
 
Site Inspection 
Not applicable 
 
 
Triple Bottom Line Assessment 
Economic implications 
There are no known significant economic implications associated with this proposal. 

 
Social implications 
There are no known significant social implications associated with this proposal. 

 
Environmental implications 
There are no known significant environmental implications associated with this proposal. 
 
 
Officer Comment/Details 
Subsequent to Council’s engagement of the qualified planning professional written and oral expert advice, 
Council must consider its options in pursuing its resolution of 9.1.2 at its April 2020 Ordinary Council Meeting.  
The advice from Council’s solicitors, having regard to the 2018 approval is that the interim application has 
sufficient merit, and should be pursued.    
 
Both the solicitors and the expert planner agreed – independently – that pursuing health concerns is highly 
unlikely to succeed in planning law, and that such an argument will likely result in costs being awarded against 
Council.   Rather Council is recommended to maintain its position of pursing this argument through a separate 
area of law.   
 
The discussion of a separate site was discussed at the Meeting with Council.  This was discussed not as a 
chance of success, rather as a method to avoid costs.  Council is unable to argue that there is a ‘better site’ 
immediately east of the subject since NBN Co have provided written advice that it is not a site of interest to 
them.  Nonetheless, this argument was put to SAT at the directions hearing, however it was rejected since 
the matter requires the subject site be considered only.  It should also be noted that a similar argument was 
presented to SAT in the matter of Telstra Corporation Limited and City of Wanneroo ([2011] WASAT 77), 
where the Council refused the matter for want of a location more separated from residences, however the 
decision was set aside and approved by SAT.  
 
On the two separate direction hearings, both SAT Members were stern in assessment that the Shire will need 
to be extremely cautious as to how it proceeds, as the judge may award costs against us, as has been 
precedent in a number of similar cases (Ransberg and City of Bayswater [2016] WASAT43 and J & P Metals 
Pty Ltd and Shire Of Dardanup [2006] WASAT282 specifically were cited) for the reasons described above.  
This could cost Council a significant sum.   
 
Accordingly Council is recommended to accept the interim application, which permits development approval.  
It does so on the basis that it will avoid significant costs for the reasons described above.   
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Should Council resolve to alternatively pursue the matter at a full hearing, a separate resolution will be 
required to decide on arguments and representation.   
 
While the outcome is acknowledged as distressing for some residents, Council remains pursuant to health 
concerns.  Council may also wish to pursue local planning policy options as a method to helping prevent 
further instances in the future.   
 
 

RECOMMENDATION 
Moved Cr Ross / Seconded Cr Osborn 
That Council: 
1. Advises the State Administrative Tribunal in the matter of DR 109/2020 that it is prepared to 

reconsider its position and approve the application subject to appropriate conditions following 
receipt of independent planning advice and legal advice;  

 
2. Delegate authority to the Chief Executive Officer to approve the application upon a section 31 order 

for reconsideration being made by the Tribunal; 
 
3. Acknowledges that while electromagnetic energy emissions remain a significant concern of 

Council’s and aggrieved residents of the Shire, its pursuance is subject to separate legislation; and 
 
4. Requests the Chief Executive Officer to explore Local Planning Policy opportunities, which have 

regard to siting and the visual landscape.  
 

 
 

MOTION / COUNCIL RESOLUTION 010720 
Moved Cr Osborn / Seconded Cr Hughes 
That Council suspend Local Government (Council Meetings) Local Law 2014, Part 8 – Conduct of 
Members to allow for free and open debate. 

CARRIED 7/0 
6:12PM 

 
 
Cr Gibson foreshadowed the following Motion in the event that the Recommendation was lost: 

That Council approve a policy on communication towers: 
“Communication towers are prohibited from all ‘Residential’ and ‘Rural Residential’ zoned land in 
the Shire of Chittering.  Applications for communication towers will only be considered in locations 
which are zoned ‘Rural’.” 

 
Cr Gibson provided the following reasons: 
A policy should have been done years ago, that council approve a policy on communication towers, because at 
least if we have a policy, we have something to talk about.  Council should take notice on the information that 
we have recently been receiving, the Bell Hill Group have done a [hell] of a lot of research.  As one of our 
speakers pointed out, it is a lot different from 2017 when we didn’t have that information.  It is no good saying 
it was done years ago and we should do the same thing.  We are a bit wiser now, hopefully.  If we get a policy 
on this, at least it is a start.   
 
  



SPECIAL MEETING OF COUNCIL WEDNESDAY 1 JULY 2020 

SYNERGY REF:  13/02/38; N202533 Page 12 

 
MOTION / COUNCIL RESOLUTION 020720 
Moved Cr Gibson / Seconded Cr Davis 
That Council resume the meeting in accordance with Local Government (Council Meetings) Local Law 
2014, Part 8 – Conduct of Members. 

CARRIED 7/0 
6:29PM 

 
 

AMENDMENT 
Moved Cr Gibson / Seconded Cr Davis 
That points 1, 2 and 3 are removed from the Officer Recommendation. 

LOST 3/4 
6:37PM 

 
Cr Gibson provided the following reasons: 
Council have to get something solid to work on.  We need to amend the Recommendation as it is virtually 
throwing your hands in the air and giving up, which is not what we are about.  Point 4 is the only one that suits 
the purpose, because otherwise we are just giving up on this, which is not an option.  We are need to be seen 
to having the regard to the residents of the shire.  I know that we had a consult here who actually makes money 
out of Telstra, it probably wasn’t a good bit of advice that we got off him.  I think that we can explore this 
further, as we have got until August, so we have got quite a bit of time to get something up.   
 
Mr Gilfellon informed the meeting that the initial directions hearing is on Friday [3 July] and the Shire is going 
to have to present an argument.  Whether it be an amendment, or considering the nature of the foreshadowed 
motion, to instruct staff what arguments to use at SAT, and who will represent the Shire at SAT would be helpful 
for the officers. 
 
Cr Gibson advised that he and Cr Davis should go down.    
 
 

6.1 OFFICER RECOMMENDATION / COUNCIL RESOLUTION 030720 
Moved Cr Ross / Seconded Cr Osborn  
That Council: 
1. Advises the State Administrative Tribunal in the matter of DR 109/2020 that it is prepared to 

reconsider its position and approve the application subject to appropriate conditions following 
receipt of independent planning advice and legal advice;  

 
2. Delegate authority to the Chief Executive Officer to approve the application upon a section 31 

order for reconsideration being made by the Tribunal;  
 
3. Acknowledges that while electromagnetic energy emissions remain a significant concern of 

Council’s and aggrieved residents of the Shire, its pursuance is subject to separate legislation; and 
 
4. Requests the Chief Executive Officer to explore Local Planning Policy opportunities, which have 

regard to siting and the visual landscape.  

CARRIED 4/3 
6:52PM 
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7. CLOSURE 

Cr Gibson declared the meeting closed at 6:53pm 
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